IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

caJ : GAVIL ACTI ON

VS.
NO 99- CV-6387
TRAVELERS PROPERTY CASUALTY
and BETHLEHEM CARDI OTHORACI C
SURG CAL ASSQOCI ATES, P.C

VEMORANDUM AND ORDER

JOYNER, J. Novenber , 2000

Thi s decl aratory judgnment action has been brought before the
Court on notion of the Plaintiff CGJ for partial summary judgnent
with regard to its clains agai nst Defendant Travel ers Property
Casual ty I nsurance Conpany (“Travelers”). For the reasons which
follow, the notion shall be granted.

Hi story of the Case

This case has its origins in another civil action presently

pendi ng before this Court, captioned Richard J. Angelico, MD. V.

Lehigh Valley Hospital, Inc. and Bethl ehem Cardi ot horacic

Surqgi cal Associates, et. al., 96-CV-2861. In that action, the

plaintiff, Dr. Angelico, contends that defendants Lehigh Valley
and St. Luke’s Hospitals, Panebi anco-Yip and Bet hl ehem
Cardi ot horaci c Surgical Associates conspired to elimnate him as
a conpetitor in the market for coronary artery bypass graft
surgeries in the Lehigh Valley area by defam ng him denigrating

his surgical skills, and by depriving himof hospital staff



privileges such that he could no | onger performsurgeries in the
G eater Lehigh Valley.

Shortly after receiving the conplaint against it, Bethlehem
Cardi ot horaci c Surgical Associates (“BCSA’), notified both CGU
and Travelers of Dr. Angelico s |lawsuit and requested that both
conpanies provide it wth a defense and indemify it in
connection therewith. In so doing, BCSA apparently believed that
t he predecessors of both conpanies had provided it with
appropriate liability coverage during the tine period(s) covered
by Dr. Angelico’s conplaint. Plaintiff CGJ, the successor in
interest to three Conmercial Union Insurance Conpany Conmerci al
General Liability Policies in effect from March 26, 1990 to March
26, 1997 agreed to provide a defense to BCSA under a reservation
of rights. However, Defendant Travel ers, the successor in
interest to two Aetna Commercial General Liability policies
effective from March 26, 1988 to March 26, 1990, denied coverage
on the ground that while the allegations of “false and nalicious
attacking of the reputation and clinical skills of the plaintiff
... my generate coverage under the definition ‘personal
injury,’...the time frane for these allegations ...is during 1992
and 1993.” Thus, Travelers took the position that “[t]here is
nothing in the Conplaint to indicate that any potenti al
al | egati on which may be covered under “personal injury” occurred
prior to March 26, 1990, which is when Aetna ceased coverage on
this account.” (PI"s Anended Conplaint, Exhibit “E").

Fromthe inception of the Angelico |awsuit then, Plaintiff

has funded BCSA's entire defense on its own which, to date, has



cost some $77,000. As a consequence of Travel ers’ steadfast
deni al of coverage, Plaintiff instituted this action in Decenber,
1999 seeking reinbursenent fromit for one-half of the defense
costs incurred to date and a declaration that it is obligated to
assune a duty to defend BCSA as a co-insurer at the primary |evel
in the suit brought by Dr. Angelico. Count |1l of the
plaintiff’s conplaint also seeks a declaration that in the event
that Travelers is found to not have had a duty to defend BCSA in
the Angelico suit under the Pennsylvania Superior Court’s

decision in Roman Mbsaic and Tile Co., et. al. v. Aetna Casualty

and Surety Co., et. al., 704 A 2d 665 (Pa. Super. 1997), that

Plaintiff too is relieved of its obligation to defend their
mutual insured. Plaintiff now noves for summary judgnent wth
respect to Counts | and Il of its Conplaint.

St andards Applicable to Sunmary Judgnent Mbtions

The standards to be applied by the district courts in ruling
on notions for summary judgnent are set forth in Fed.R Cv.P. 56.
Under subsection (c) of that rule,

....The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any nmaterial fact
and that the noving party is entitled to a judgnent as a
matter of law. A summary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al though there is a genuine issue as to the anmount of
damages.

Pursuant to this rule, a court is conpelled to | ook beyond
the bare allegations of the pleadings to determne if they have

sufficient factual support to warrant their consideration at



trial. Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287
(D.C.Cir. 1988), cert. denied, 488 U S. 825, 109 S.C. 75, 102

L. Ed. 2d 51 (1988); Aries Realty, Inc. v. AGS Col unbi a Associ ates,
751 F. Supp. 444 (S.D.N. Y. 1990). Cenerally, the party seeking

summary judgnent always bears the initial responsibility of
informng the district court of the basis for its notion and
identifying those portions of the pleadings, depositions, answers
to interrogatories and adm ssions on file, together with any
affidavits, which it believes denonstrate the absence of a
genui ne issue of material fact. Celotex Corp. v. Catrett, 477

U S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

In considering a sunmary judgnent notion, the court nust
view the facts in the light nost favorable to the non-noving
party and all reasonable inferences fromthe facts nust be drawn

in favor of that party as well. Troy Chemical Corp. v. Teansters

Union Local No. 408, 37 F.3d 123, 126 (3 Cir. 1994); U.S. v.

Kensi ngton Hospital, 760 F. Supp. 1120 (E. D. Pa. 1991); Schillach
v. Flying Dutchman Motorcycle dub, 751 F. Supp. 1169 (E.D. Pa

1990). See Also: WIllians v. Borough of Wst Chester, 891 F.2d
458, 460 (3rd Cir. 1989); Tziatzios v. U.S., 164 F.R D. 410, 411,

412 (E. D. Pa. 1996). “Material" facts are those facts that m ght
affect the outconme of the suit under the substantive |aw
governing the clains made. An issue of fact is "genuine" only
"if the evidence is such that a reasonable jury could return a
verdict for the nonnoving party” in light of the burdens of proof

requi red by substantive |aw. The Phil adel phia Misical Society,

Local 77 v. Anerican Federation of Misicians of the United




States and Canada, 812 F. Supp. 509, 514 (E.D.Pa. 1992) citing
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 252, 106
S.CGt. 2505, 2510, 2512, 91 L.Ed.2d 202 (1986).

Di scussi on

By this notion, Plaintiff argues that summary judgnent nust
be granted in its favor because there are no issues of nmateri al
fact as to whether Travelers owes a defense to BCSA. 1In so

arguing, Plaintiff relies upon the |anguage! in the

! The pertinent language in the plaintiff’s policies is
nearly identical to that contained in the defendant’s:

WHAT |'S COVERED

The foll ow ng coverages apply when caused by an occurrence
insured by this policy and not otherw se excl uded:

2. PERSONAL | NJURY AND ADVERTI SI NG | NJURY LI ABILITY. W
cover all suns which the insured is legally required to pay
as damages because of personal injury or advertising injury
commtted in the course of your business.

POLI CY DEFI NI TI ONS

Advertising Injury nmeans injury arising out of an offense

commtted during the policy period occurring in the course
of your advertising activities, if such injury arises out

of :

1. |I|ibel, slander or defamation;

2. violation of right of privacy;

3. unfair conpetition; or

4. infringenent of copyright, title or slogan, but not

i nfringenent of any other trademark, service mark or trade
name.

Personal Injury nmeans injury arising out of one or nore of
the follow ng of fenses commtted during the policy period in the
conduct of your business:

1. false arrest, detention or inprisonnent, or nalicious
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Aet na/ Travel ers policy which provides, in relevant part:

B. PERSONAL AND ADVERTI SI NG | NJURY LI ABI LI TY
1. Insuring Agreenent

a. W will pay those suns that the “insured” becones
legally obligated to pay as damages because of
“personal injury” or “advertising injury” to which this
i nsurance applies. No other obligation or liability to
pay sunms or performacts or services is covered unless
explicitly provided for under SECTION Il Suppl enentary
Paynent s—Coverages A and B. W wll have the right and
duty to defend any “suit” seeking those damages...

b. This insurance applies to “personal injury” only if
caused by an of fense:

(1) Committed in the “coverage territory” during the
policy period; and

(2) Arising out of the conduct of your business,
excl udi ng advertising, publishing, broadcasting or
tel ecasting done by or for you.

C. This insurance applies to “advertising injury” only if
caused by an offense commtted:

(1) In the “coverage territory” during the policy
period; and

(2) I'n the course of advertising your goods, products
or services.

Under Section V, Commercial General Liability Definitions,

“ADVERTI SI NG | NJURY” neans injury arising out of one or nore

prosecuti on;

2. the publication or utterance of a |libel or slander, or
of other defam ng or disparaging material, or a publication
or utterance in violation of an individual’s right of
privacy. This does not include publications or utterances
in the course of, or related to, advertising, broadcasting
or telecasting activities conducted by you or on your
behal f; or

3. wongful entry or eviction, or other invasion of the
right of private occupancy.
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of the follow ng of fenses:

a. Oral or witten publication of material that slanders
or |ibels a person or organization or disparages a
person’s or organi zation’s goods, products or services;

b. Oral or witten publication of material that violates a
person’s right of privacy;

C. M sappropriation of advertising ideas or style of doing
busi ness; or

d. I nfri ngenent of copyright, title, or sl ogan.

“PERSONAL | NJURY” neans injury, other than “bodily injury,”
arising out of one or nore of the foll ow ng of fenses:

a. Fal se arrest, detention or inprisonnent;
b. Mal i ci ous prosecution;
C. Wongful entry into, or eviction of a person from a

room dwelling or prem ses that the person occupies;

d. Oral or witten publication of material that slanders
or |ibels a person or organization or disparages a
person’s or organization’s goods, products or services;
or

e. Oal or witten publication of material that violates a
person’s right of privacy.

It is a well-accepted principle that an insurer’s duty to
defend is conceptually distinct fromand legally independent of
its duty to indemify, that is, its obligation to pay a judgnent.
Erie Insurance Exchange v. Transanerica |nsurance Conpany, 516

Pa. 574, 583, 533 A 2d 1363, 1368 (1987); USX Corporation v.

Adriatic |Insurance Conpany, 99 F. Supp.2d 593, 611 (WD.Pa. 2000).

If the conplaint filed against the insured avers facts which
woul d support a recovery that is covered by the policy, it is the

duty of the insurer to defend until such tine as the claimis



confined to a recovery that the policy does not cover. FErie

| nsurance Exchange, supra, citing Cadwal |l ader v. New Ansterdam
Casualty Co., 396 Pa. 582, 152 A 2d 484 (1959); Frog Switch &
Manuf acturing Co. v. Travelers Insurance Co., 193 F.3d 742, 746
(3@ Cir. 1999); Northern Insurance Conpany of New York v.
Aardvark Associates, Inc., 942 F.2d 189, 195 (3¢ Cir. 1991).

Stated otherwi se, since the insurer agrees to relieve the insured
of the burden of defending even those suits which have no basis
in fact, the obligation to defend arises whenever the conpl ai nt
filed by the injured party may potentially come within the

coverage of the policy. Redevel opnent Authority of Canbria

County v. International Insurance Co., 454 Pa. Super. 374, 389,
685 A 2d 581, 588 (1996).

To determ ne whether a claimmay potentially cone within the
coverage of a policy, the court nust ascertain the scope of the

i nsurance coverage, and then analyze the allegations in the

conplaint. Dianond State |Insurance Co. v. Ranger |nsurance Co.,
47 F. Supp. 2d 579, 584 (1999). It should be noted that the

determ nation of coverage is not based solely on the particul ar
cause of action pleaded, but instead it is necessary to | ook at

the factual allegations contained in the conplaint. USX Corp. V.

Adriatic, 99 F. Supp. at 611, citing, inter alia, Mitual Benefit
| nsurance Co. v. Haver, 555 Pa. 534, 725 A 2d 743, 745 (1999).

The avernents of the underlying conplaint nmust be liberally
construed wth all doubts as to whether the clains may fal
within the policy coverage to be resolved in favor of the

insured. 1d.; Ronman Mbsaic & Tile Co. v. Aetna Casualty & Surety




Co., 704 A 2d 665, 669 (Pa.Super. 1997).

According to C&J, the conplaint in the underlying Angelico
matter alleges facts (i.e. defamation and |ibel) which could
potentially trigger Travel ers’ defense obligations. Travelers,
however, maintains that it owes no duty to defend or indemify
BCSA because, despite the avernents of slander, the only two
counts directed to its insured seek damages for group boycott and
for monopoly and conspiracy to nonopolize in violation of the
Sherman Act, 15 U.S.C. 881 and 2. |In taking this position,

Def endant relies upon Ronan Mbsaic and Tile Co. v. Aetna Casualty

and Surety Co., 704 A 2d 665 (Pa. Super. 1997).

In the Roman Mbsaic & Tile case, the plaintiff was sued by a

former enpl oyee for sexual discrimnation and harassnent.
Specifically, the plaintiff in that underlying action contended

t hat Roman Mosai c di scrimnated and harassed her by permtting
its enployees to urinate in her work shoes, to make derogatory
remar ks based on her gender by referring to her as a “slut,” “fat
pig,” and “whore,” to throw a wheel barrow at her, to place her in
a wre cage and drag it around the job site and to place her in a
metal drumand roll it around the job site.

Foll ow ng the settlenent of that underlying |awsuit,
Plaintiff conpany and one of its insurers instituted their own
action agai nst Aetna and PMA | nsurance Conpani es to conpel them
to contribute to the settlenment, arguing that the clains in the
underlying action fell under the “personal injury” provisions
contained in both policies. In affirmng the trial court’s entry

of summary judgnment in favor of the two defendant insurers, the



Pennsyl vani a Superior Court observed that if the nature of the
all egations and clains raised in the underlying conplaint arose
out of the torts enunmerated in the policy, those clains would
potentially fall under the coverage of the policy and the

def endant conpani es woul d be under the duty to defend. However,
reasoned the Court, nowhere in the conplaint did the plaintiff
enpl oy the words fal se inprisonment, defamation or invasion of
privacy. Nowhere in the conplaint did the plaintiff specifically
assert a claimfor anything other than sexual harassnent and
gender discrimnation. Thus, the Superior Court concluded,

“[t]he underlying plaintiff’s injuries were not causally
connected with individual acts of false inprisonnent,
defamation or invasion of privacy. Nor were her injuries
pl ed as being the result of those enunerated causes of
action. Rather the nature of the factual allegations and
clains raised in the conplaint clearly plead that
plaintiff’s injuries were the result of collective instances
of sexual harassnent and gender discrimnation over a period
of years. Thus, those injuries are part and parcel of her
sexual harassnent lawsuit. As previously stated, the actual
details of Ms. Jesiolowska s injuries are not dispositive of
whet her appellees had a duty to defend. Rather, it is the
nature of the allegations and clains that fixes the

determ nation. Here, because the nature of the allegations
and clains raised in the underlying suit consist of injuries
resulting fromacts of harassnment and discrimnation, acts
not covered by the policies, appellees were under no duty to
defend and the court’s order granting sunmary judgnment to
appel | ees was proper.

704 A 2d at 669.
In this case, the conplaint in the Angelico action alleges,
in pertinent part:

18. On Septenber 19, 1989, Dr. Angelico resigned from
def endant Panebi anco-Yip and established a solo practice
mai ntai ning Active Privileges at both LVH and St. Luke’'s....
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21. Prior to Dr. Angelico’'s adm ssion to the St. Luke's
nmedi cal staff, defendant BCSA had an exclusive contract with
St. Luke’s to performall heart surgery. Dr. Angelico was
one of the first physicians to join the staff after St.
Luke’ s opened cardiac surgery to other Lehigh Valley

sur geons.

22. Dr. Angelico began to build his practice at St. Luke’'s
as his reputation for excellence becane known in the
community. In the first couple of years while working for
t he Panebi anco-Yip group, Dr. Angelico perforned

approxi mately 150 open heart surgeries per year. As a sole
practitioner, he increased the nunber of open heart
procedures averagi ng 200 to 250 annually since 1990, in
addition to an equal nunber of non-cardiac surgical
procedures....

30. As is clearly denonstrated by the above data,
defendants LVH, St. Luke’s, Panebi anco-Yip and BCSA

col lectively had sufficient market share to control the
mar ket, including pricing and market all ocati on.

31. Dr. Angelico, as the |lone substantial independent sole
practitioner, threatened defendants’ control of the market,
and defendants, therefore, enbarked on a canpai gn and
conspiracy to elimnate Dr. Angelico as a conpetitor and an
i ndependent force in the market through various predatory
acts.

32. Al though successful in building his practice during
this period, it was not without difficulty. Wen Dr.
Angelico first began working at St. Luke’s, the two surgeons
in BCSA, Drs. Terrill Theman and W/ I|iam Hof f man, attenpted
to nonopolize operating roomtinme and intensive care bed
allocation, thereby limting Dr. Angelico’ s ability to
conpet e.

33. Wien Dr. Angelico’ s practice increased despite the
efforts of defendant BCSA to control the nunber of
surgeries, defendant BCSA, with the clandestine hel p of
defendant St. Luke's, began a canpai gn of slander and

i nnuendo directed at destroying Dr. Angelico’ s reputation
and conpeting practice.

34. Defendant BCSA, through Dr. Thenman and hi s agents,
circulated letters containing derogatory remarks about Dr.
Angel i co anong St. Luke’s nurses |loyal to BCSA seeking their
signature in an effort to limt conpetition. Dr. Theman

11



al so began a personal letter witing canpaign agai nst Dr.
Angelico falsely alleging that Dr. Angelico was disruptive
and negl ectful of patient care. Dr. Theman even recruited
the wife of his associate Dr. Hoffman, Margaret Kraybill
MD., to wite false and malicious statenents about Dr.
Angel i co, even sending copies of the false statenents to Dr.
Angelico’s referring cardiol ogists. Defendant BCSA and its
representatives knew its remarks about Dr. Angelico were

fal se.

Thus, unlike Roman Mosaic & Tile, Dr. Angelico has

specifically pled that the injuries which he allegedly suffered
were caused in part by the defamatory and sl anderous remarks nade
by Drs. Theman, Kraybill and Hoffman and by the canpai gn of

sl ander whi ch BCSA waged against himin an effort to destroy his
pr of essi onal reputati on and conpeting practice and thereby
nmonopol i ze the coronary graft surgical market. As is clear from
t he foregoing, Pennsylvania |law dictates that we | ook beyond the
techni cal confines of the | egal theories under which relief is
bei ng sought to the factual allegations pled. |In so doing, we
find that while the tinme frane in which the purportedly

sl anderous and defamatory remarks were made is far fromclear,
the conplaint as witten raises the possibility that they or sone
of themwere nade while the Aetna policy was still in effect. W
therefore find that Dr. Angelico’ s avernments agai nst BCSA were
nore than sufficient to have triggered Travelers’ obligation to
defend it. Accordingly, we shall grant the plaintiff’s notion
for summary judgnent here and direct that the defendant reinburse

the plaintiff for one-half of the costs which it has incurred in

12



providing the defense to its nmutual insured to date.?

An order foll ows.

2 In so holding, we look to the | anguage of both policies.
Under the Aetna Policy,

“[1]f other valid and collectible insurance is available to
the “insured” for a | oss we cover under Coverages A or B of
this Coverage Form...this insurance is primary except when

b bel ow (excess insurance) applies. |If this insurance is
primary, our obligations are not affected unless any of the
ot her insurance is also primary. Then, we will share with

all that other insurance by the nethod described in c

bel ow.” Under c¢ (“Method of Sharing”, “[i]f all of the
ot her insurance permts contribution by equal shares, we
will follow this nethod al so. Under this approach, each

i nsurer contributes equal amounts until it has paidits
applicable limt of insurance or none of the |oss remains,
whi chever conmes first.”

The CQ&UJ policy likew se includes the sane | anguage under its
subsection ¢, also entitled “Method of Sharing.” Consequently, we
find that decreeing that the parties share equally in the costs
of BCSA's defense is equitable. See Also: Nationw de |Insurance
Conpany v. Horace Mann Insurance Co., 759 A 2d 9 (Pa. Super.

2000); FEirst Pennsylvania Bank, N.A. v. National Union Fire

| nsurance Conpany of Pittsburgh, 397 Pa. Super. 612, 580 A 2d 799
(1990); E.B. Washburn Candy Corp. v. Fireman's Fund, 373

Pa. Super. 479, 541 A.2d 771 (1988); Couch on Insurance, 8217:9
(1997).
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

caJ : GAVIL ACTI ON

VS.
NO 99- CV-6387
TRAVELERS PROPERTY CASUALTY
and BETHLEHEM CARDI OTHORACI C
SURG CAL ASSQOCI ATES, P.C

ORDER

AND NOW this day of Novenber, 2000, upon
consideration of Plaintiff’s Mdtion for Partial Sumrmary Judgnent
and Defendants’ Responses thereto, it is hereby ORDERED that the
Motion is GRANTED and Decl aratory Judgnent is entered in favor of
the Plaintiff and agai nst the Defendant Travel ers Property
Casual ty I nsurance Conpany as foll ows:

1. Defendant Travelers Property Casualty is obligated to
provi de a defense to Defendant Bet hl ehem Cardi ot horaci c Surgical
Associates in the action presently pending in the United States
District Court for the Eastern District of Pennsylvania entitled

Richard J. Angelico, MD. v. Lehigh Valley Hospital, Bethlehem

Cardi othoracic Surgical Associates, et. al., at No. 96-CV-2861;

2. Def endant Travel ers Property Casualty is obligated to
rei mburse Plaintiff one-half (3 of all of the reasonable and
necessary attorneys’ fees and costs which it and/or its
predecessor in interest has incurred to date in defending
Def endant Bet hl ehem Car di ot horaci ¢ Surgi cal Associates in the
action presently pending in the United States District Court for

the Eastern District of Pennsylvania entitled R chard J.




Angelico, MD. v. Lehigh Valley Hospital, Bethlehem

Cardi othoracic Surgical Associates, et. al., at No. 96-CV-2861;

3. Def endant Travel ers Property Casualty is obligated to
hereafter share equally with Plaintiff all of the reasonable and
necessary attorneys’ fees and costs which it shall hereafter
i ncur through trial in defending Def endant Bet hl ehem
Cardi ot horaci c Surgical Associates in the action presently
pending in the United States District Court for the Eastern

District of Pennsylvania entitled Richard J. Angelico, MD. v.

Lehi gh Vall ey Hospital, Bethl ehem Cardi ot horaci c Surqgical

Associ ates, et. al., at No. 96-CVv-2861;

4. Plaintiff is DDRECTED to, within fifteen (15) days of
the date of this Order, make its claimfile on the above action
avai l abl e to Defendant Travelers and to provi de Def endant
Travel ers with an accounting of the total attorneys’ fees and
costs incurred to date in defending Def endant Bethl ehem
Cardi ot horacic Surgical Associates in the action presently
pending in the United States District Court for the Eastern

District of Pennsylvania entitled Richard J. Angelico, MD. v.

Lehi gh Vall ey Hospital, Bethl ehem Cardi ot horacic Suraical

Associates, et. al., at No. 96-CV-2861.

BY THE COURT:

J. CURTIS JOYNER, J.






